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ORDER

Per Shri A.T.Varkey, JM
This appeal filed by the revenue against the order of L.d. CIT(A)-20, Kolkata dated
13.01.2017 for AY 2009-10.

2. At the outset itself it is brought to our notice that the Ld. CIT(A) has held the
penalty levied u/s. 271(1)(c) of the Income-tax Act, 1961 pursuant to sec. 153A proceeding.
Pursuant to the search after getting notice u/s. 153A of the Act the assessee had filed return
of income disclosing an amount of Rs.1,13,11,393/- and the AO completed the assessment
at the same figure, therefore, the Ld. CIT(A) has deleted the addition referring to the ratio
laid by the Coordinate Bench of this Tribunal in the case of Ajit Kumar Surana Vs. ACIT,
ITA No. 835 to 839/Kol/2013 dated 18.03.2014 and the decision of ITAT, Mumbai
Benches in the case of Yogesh Parikh in ITA No. 6750/Mum/2008, 6751/Mum/2008 and
3409/Mum/2009 by observing as under:

“I have considered the finding of the AO in the penalty order and the written submission
along with different case laws filed by the AR during the appellate proceedings. I find that
the assessee filed its return of income in response to notice u/s. 153A declaring total income
of Rs.11311393/- and the AO has completed the assessment at the total income of the same
amount i.e. Rs.11311393/-. Thus, it is clear that the AO could not find any inaccurate
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particulars or concealment of income during assessment proceedings u/s 153A read with
section 143(3) i.e. returned income has been accepted in this case. Under these
circumstances, I have also considered the ratio decided by the Jurisdictional Kolkata Bench
of ITAT in the case of Ajit Kumar Surana vs ACIT, ITA No.835 to 839/Kol/2013 dt.18-03-
2014. In this case it has been held that "concealment of income is to be determined with
reference to return of income filed in response to notice u/s. 153A of the I T Act and that
there is complete detachment of such proceedings from regular assessment proceeding." The
AR has further relied on the case law of Yogesh Parikh in ITA No.6750/Mum/2008, 6751/
Mum/2008 & 3409/Mum/2009 wherein The Mumbai Bench of ITAT has observed that in
search case return filed u/s 139 cannot be considered. Only return fired u/s 153A is to-be
considered for assessment and in case any further concealment is found in it only then
penalty u/s 271(1)(c) can be levied.

I have considered all the case laws brought on record by the AR on this issue. I find that all
the judicial authorities are unanimous that concealment or inaccurate particulars found in
the return filed in response to notice u/s 153A will be the only basis for penalty u/s 271(1)(c).
Courts have also held that return filed earlier u/s 139 for the same assessment year cannot
be the basis for penalty in order passed u/s 153A/143(3). Keeping in view various case laws
including some passed by the Jurisdictional Kolkata Tribunal i.e. in the case of Ajit Kumar
Surana (supra), assessee's appeal on grounds no 1 to 11 are allowed.”

Aggrieved, revenue is in appeal before us.

3. We have heard rival submissions and gone through the facts and circumstances of
the case. We note that since factual aspect could not be controverted by the Ld. DR before
us and the Ld. CIT(A) deleted the addition on the ratio laid down by the Tribunal,
respectfully following the Tribunal’s order, we confirm the order of the Ld. CIT(A) and

dismiss the appeal of the revenue.

4. In the result, the appeal of revenue is dismissed.

Order is pronounced in the open court on 23rd January, 2018.

Sd/- Sd/-
(P. M. Jagtap) (Aby. T. Varkey)
Vice President Judicial Member

Dated : 23rd January, 2019

Jd.(Sr.P.S.)
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